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Former employee brought defamation action against
employer based on telegrams notifying him of his
suspension pending arson investigation and later dis-
charge for failure of polygraph test in connection
therewith. The Circuit Court, Colbert County, Inge P.
Johnson, J., entered judgment on jury verdict for em-
ployee, and employer appealed. The Supreme Court,
Almon, J., held that action was preempted by § 301
of the Labor Management Relations Act, and judg-
ment of circuit court was thus void and would not
support appeal.

Appeal dismissed.
West Headnotes
Appeal and Error 30 €112

30 Appeal and Error
30111 Decisions Reviewable
30II(E) Nature, Scope, and Effect of Deci-
sion
30k112 k. Void Judgment or Order. Most
Cited Cases

Libel and Slander 237 €1.7

237 Libel and Slander
2371 Words and Acts Actionable, and Liability
Therefor
237k1.7 k. Preemption. Most Cited Cases
(Formerly 237k1, 232Ak45 Labor Relations)

States 360 €~18.46

Page 1

360 States
3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption
360k18.45 Labor and Employment

360k18.46 k. In General. Most Cited

Cases
(Formerly 360k18.45)

Discharged employee's defamation action against
employer, based on telegrams notifying employee of
suspension and subsequent discharge for failure of
polygraph test in connection with arson investigation,
was preempted by federal statute, and judgment of
circuit court on jury verdict for employee was thus
void and would not support appeal. Labor Manage-
ment Relations Act, 1947, § 301,29 U.S.C.A. § 185.
*518 Braxton W. Ashe and J. Michael Tanner of Al-
mon, McAlister, Ashe, Baccus & Tanner, Tuscumbia,
and John H. Morrow and Walter J. Sears III of Brad-
ley, Arant, Rose & White, Birmingham, for appel-
lant.

Robert W. Walker of Walker & Musgrove, Florence,
for appellee.

ALMON, Justice.

This is a defamation case. The appellee, Doyle Mays,
was employed by the appellant, Reynolds Metals
Company, Inc., as a furnace operator in the cast
house at its reclamation plant in Sheffield, Alabama.
On May 14, 1984, during the 11:00 p.m. to 7:00 a.m.
shift, a fire was intentionally set in the office of
Phillip Tays, the general foreman of the cast house.
Reynolds's investigation of the fire turned up three
suspects-Willie Gillis, Dub Givens, and Mays. The
three suspects were suspended pending further inves-
tigation and were subsequently notified by telegram
through the Western Union system that they were to
take a polygraph test. Gillis passed the test and was
reinstated to his job. Givens and Mays failed and
were notified by telegram through the Western Union
system that they were discharged.

Mays filed suit in circuit court claiming that the tele-
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grams were defamatory and that there had been a
publication to the Western Union employees. Mays
also claimed that Raymond Graham, an investigator
with Reynolds's industrial security department, had
made a defamatory statement to Gary Holcombe,
another furnace operator at the Sheffield plant. Gra-
ham made the statement during an interview with
Holcombe when Graham said that he thought that
Gillis, Givens, and Mays were involved in the fire.

At the trial of this action, a jury returned a verdict
against Reynolds, assessing damages of $150,000
compensatory and $500,000 punitive. The court then
rendered judgment in accordance with the jury ver-
dict. Reynolds appeals from this judgment.

Reynolds claims that the state court lacks subject
matter jurisdiction of this action, and that the judg-
ment in favor of Mays is void, because Mays's state
tort claim for defamation is preempted by § 301 of
the Labor Management Relations Act, 29 U.S.C. §
185. Reynolds raises this issue for the first time on
appeal. Mays argues that federal preemption is an
affirmative defense that must be affirmatively
pleaded in order to avoid waiver. Mays cites as
authority International Longshoremen's Ass'n, AFL-
CIO v. Davis, 470 So0.2d 1215 (Ala.1985). However,
that case was appealed to the United States Supreme
Court, which held that a claim that state court pro-
ceedings are preempted by the provisions of the Na-
tional Labor Relations Act, 29 U.S.C. § 151 et seq., is
not a waivable affirmative defense but a challenge to
the court's power to adjudicate the case so that such a
claim must be addressed by the court whenever it is
raised. International Longshoremen's Ass'n, AFL-
CIO v. Davis, 476 U.S. 380, 106 S.Ct. 1904, 90
L.Ed.2d 389 (1986).

Thus, the question is before us as to whether the
LMRA preempts the present action. In *519A4/lis-
Chalmers Corp. v. Lueck, 471 U.S. 202, 105 S.Ct.
1904, 85 L.Ed.2d 206 (1985), the Court held that a
tort claim “inextricably intertwined with considera-
tion of the terms of the labor contract” is preempted
under § 301. /d., 471 U.S. at 213. The question, then,
is whether Mays's claim is sufficiently independent of
the collective-bargaining agreement to withstand the
preemptive force of Section 301. International Bhd.
of Elec. Workers, AFL-CIO v. Hechler, --- U.S.----,
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107 S.Ct. 2161, 95 L.Ed.2d 791 (1987).

The alleged defamatory statement by Graham was
made during the investigation of the arson, as to
which Mays was a suspect. The first telegram was
sent to Mays to notify him that he was suspended and
the second to notify him that he was discharged. To
hold a company liable for defamation in a situation
such as this would “simply mean that the company
could never undertake to investigate a possible disci-
plinary situation in routine and proper ways.”
Strachan v. Union Qil Co., 768 F.2d 703, 706 (5th
Cir.1985). Gillis v. Reynolds Metals Co., No. CV 84-
HM-5319-NW (N.D.Ala. January 27, 1986),”™™ arose
from the same incident as the present case. In holding
that the suit was preempted by Section 301, the court
cited the above passage from Strachan. The decision
was affirmed without a published opinion, by the
Eleventh Circuit Court of Appeals. Gillis v. Reynolds
Metals Co., 802 F.2d 1398 (11th Cir.1986), reh'g
denied, 808 F.2d 61 (11th Cir.1986).

EN1. The unpublished opinion of the district
court was provided to this Court by Rey-
nolds.

The defamation action is preempted by § 301 of the
LMRA and the judgment of the circuit court is void.
Because a void judgment will not support an appeal,
the appeal is due to be dismissed. Graddick v.
McPhillips, 448 So0.2d 333 (Ala.1984); Underwood v.
State, 439 So0.2d 125 (Ala.1983).

APPEAL DISMISSED.

MADDOX, JONES, BEATTY and HOUSTON, JJ.,
concur.

Ala.,1987.
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